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Host: Linklaters LLP, Brussels Office
Term: 29th August 2022 — 9th September 2022
(and 17th October 2022 — 10th November 2022 through the courtesy of Linklaters
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I. Background

In this summer | took up Legal Internship at Linklaters LLP Brussels office, as part of
the international internship program of the Institute of Business Law and Comparative
Law and Politics (IBC), University of Tokyo. At its Antitrust & Foreign Investment Group
(AFIG), | worked on EU competition law and multijurisdictional merger control, in the
pursuit of practical knowledge of EU’s enforcement of the competition rules and the
global law firm’s practice in the field.

Originally the internship was scheduled for 4 weeks from the 16™ of August, but due to
an unexpected delay in the process concerning work permit from the city
administration, | could start 2 weeks later. Considering the impact on my internship,
Linklaters generously accepted me for another 4 weeks in this autumn. All through the
6 weeks, the Brussels office gave me plenty of amazing opportunities as the legal
intern and | was overwhelmed with gratitude.

Il. The team and its practice

1 The office and its AFIG team

Renowned as one of the Magic Circle, Linklaters LLP is a top multinational law firm
founded in 1838, and its Brussels office earns an international reputation as one of the
leading firms in the region. In the proximity of the headquarters of the European
Commission, the AFIG team has made outstanding achievements for worldwide deals
and influential cases in the field of anti-trust/competition law.

Reflecting a great diversity of the EU, the team includes around 30-40 competition
lawyers and professional staff and accommodates a
wide variety of promising interns and summer
associates. It was such an honor for me to be the first
Japanese intern for the team, and | was so excited to
work at the multinational team of distinguished lawyers.

2 The team’s practice

While the team’s main expertise lies in EU competition
law, their business involves rather various laws at each
stage of global transactions. Cartels and dominance of
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abuse are the core topics in the discipline, widely noted for the tremendous amount of
fines. But in practice, merger control issues lead the business for the dynamics of
cross-boarder M&As, which can entail different anti-trust/competition laws and
regulations like foreign investment restrictions of multiple jurisdictions. As part of the
global law firm, the Brussels team regularly collaborates with other foreign offices all
over the world and takes a lead at entangled multijurisdictional issues concerning the
EU competition policies.

Also, the state aid regulation of the EU has wielded noteworthy influence over
companies and policies of the member states. It is for the sake of fair and just
competition at the EU market, against distortion of state-sponsored national
champions. In this June, the European Council and the EU parliament agreed to install
the Regulation on foreign subsidies, as an extension of the state aid framework to the
third countries’. For me, it is hardly surprising even if the regulation would affect M&A
transactions of Japanese companies entering the EU market, and consequently the
subsidizing policy of Japan.

3 The firmwide knowledge sharing and training

Such varieties of practices stem from EU competition law and therefore require a deep
understanding of it as the basis. That is fairly challenging for me, and in fact anxiety
remained even after the months of study. It is so bold as to compare myself with other
knowledgeable interns but | was conscious that generally interns are assumed to have
6 months to familiarize themselves with the practice and take part in projects over a
long span of time. | felt a desperate need for expedited training.

| was very fortunate in that Linklaters has a distinguished culture of knowledge sharing
through its intranet. The firm accumulates rich data of each individual case, shares
precious knowhow and builds up an extensive media archive including training courses

and workshop records at every field of the business. | could follow a number of

programs for trainees with slides and recordings
at my own pace. In the form of in-house
memoranda, | could also access to a mine of
statistics and valuable information. As Linklaters
puts weight on knowhow sharing for the firmwide
performance, especially its knowledge lawyers
and paralegals take a great deal of efforts for the
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update and data augmentation. The treasure mines never cease to enlighten me, and |
wished to dig down as long as | can, but | gradually moved on to actual practices.

lll. Internship description

At each field of the team’s territory, | could take advantage as an intern to get a glimpse
into their practices — multijurisdictional merger review, cartels/dominance of abuse,
foreign investment screenings, state aid and public procurement. In this chapter, giving
an outline of topics | have worked on, | roughly allocate them into two stages as
introductory, practical one and more theoretical, research-focused one. As the result,
the former part is to be explanatory about merger control and the latter part is on others
like cartels and state aid.

1 Practical side
(1) Multijurisdictional aspect of merger control

The EU adopts one-stop-shop rule of its merger control over jurisdictions of the
member states in principle, but it makes the regulatory regime far from simplicity and
unpredictable in practice. In case mergers and acquisitions (M&ASs) result in a certain
level of concentration or monopoly in a product market extending over the multiple
states, the EU Merger Regulation (EUMR) will apply in the exclusion of national-level
regulations of each member state. In return for the precedence, the EUMR stipulates
further detailed conditions for its application and limits its scope to a large scale cases
with the indicative thresholds in terms of business turnover of the relevant parties.

Along their cross-border supply chains and services, multinational enterprises need to
take into account of both EU regulations and national regulations of each state where
their M&A may have an impact on the relevant market. As for the EU thresholds,
nevertheless, their turnover would fluctuate in a time span and be contingent on the
economic situation, plus the market itself can be too volatile to predict in the middle of
such a time-consuming M&A process. Not only that, its threshold is merely the clearest

indicator and does not guarantee against the Commission’s intervention.

As globalization proceeds and online platforms expand their service regardless of
borders, M&As of conglomerates increasingly trigger regulations at multiple territories
with grave risks. In such a case, they are forced to strategically prepare for each
notification duty and investigation by the respective authorities all through a series of
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different, albeit partially overlapping, screening processes. They would otherwise face
an unexpected debacle such as considerable fines for negligence of the rules and
damages to their social reputation and trust, in addition to an annulment or an
extended delay in the M&A process.

In order to cope with the parallel procedures, their legal counsels shoulder delicate
tasks to guide the clients through the M&A process including due diligence and
effectively alert them to the bottlenecks of all the relevant regulations. Engaged in a
draft proposal of a slide presentation on such risks with other interns, | gradually
acquired the viewpoints along time lines and prioritization through hundreds of archived
slides used in the past.

(2) Application process

As to the EUMR, the relevant M&As must obtain prior clearance of the Commission by
notification with a detailed report and vast documentations. For the preparation, at all
times companies must recognize each turnover of branches and economic situation of
the relevant market in the respective member states, with compiling accurate data and
records from the branches and subsidiaries.

Once | assisted my colleague to adjust a number of files for groups of countries, in
accordance with the format and instruction of the Commission, so that the examiner
can check the materials smoothly without any
possible delay for further inquiry. It may seem
trivial and cumbersome, but | was excited to deal
with actual data from the client for the first time.
My understanding of M&A process, acquired
through the presentation proposal, now took

shape, and | could imagine the Commission’s
viewpoint in the documents at hand.

(3) Merger control other than competition law

In concurrence with the EUMR, any other state’s merger control or market restriction
can be relevant for the business of Linklaters’ clients, so the firm needs to be prepared
for any of the regulations all over the world. In cooperation with local offices, the
Brussels team carefully collects the necessary knowledge and insights and then
updates the database to be abreast of the latest changes at any of the ongoing rules.
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While there are a number of jurisdictions without anti-trust/competition law, we cannot
naively expect monopolies and concentrations uncontrolled there. Rather, absence of
comprehensive competition regulation regime leave space for other specialized
industrial regulations to rule M&As in particular industries.

In preparation for the database update in cooperation with the local counsels, my tutor
asked me an opinion on a firsthand report of a country which has not installed a
comprehensive merger control. Regretfully | was off the mark and blindly extended the
scope of the report, transgressing the bounds to other fields of practice, but it became
a good introductory training thanks to the kind feedback of him. This review process
urged me to reconsider what merger control is in relation to a framework of competition
law.

Even on top of competition law, industrial regulations are noteworthy as they often
impose more stringent rules with lower thresholds. Screening of foreign direct
investment (FDI) is one of the most common and strictest for M&A deals, particularly in
industries related with security and public interest. In recent years, like safety concern
aroused in covid-19 related issues and the US’s ban on Chinese telecom devices,
national security arguments have shed lights on the utility of FDI restrictions to protect
critical industries from foreign influence.

Inquired by the other tutor, | had sought for some cases of notification concerning
Japanese Foreign Exchange and Foreign Trade Act. The act has continuously revised
to extend its range with supplementary notices, as adding the designation of Core
Business Sectors. Unfortunately, because of the confidential nature in the law and its
targeted business, especially for the relevance to the national safety, | could not trace
any actual case of notification. It was after all the first and last task concerning
Japanese laws, and from then on, | focused more on application of EU competition law
and its judicial arguments.
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2 Theoretical side
(1) Decisions

The European Commission, the Directorate-General for
Competition, holds distinctive power to enforce the rules
based on the EU laws (treaties) and regulations which
enable it to have a thorough investigation and impose a fine
and annulment of M&A deals. Without legally binding courts
and even itself, the Commission’s decisions are influential,
not just as the clues for prediction in their tendency and its
interpretation of regulations. The Commission is the

responsible source providing the arguable context of cases
for judgments of the EU Courts (CJEU), with its sophisticated method of setting
liabilities and fines for infringement.

As part of the firm’s database update, | was engrossed in an extensive investigation of
the Commission’s decisions imposing fines for cartels/other illegal agreements and
abuse of dominance. With the help of legal data providers, | traced the texts of the
decisions after 2000 in search for the Commission’s reasoning and weighting as
determinants of the amount of fines. Based on its guidelines, the Commission subtly
distinguishes its reasoning for each proportion of liability and demonstrates the
difference at reduction of fines among the parties under the leniency and settlement
policies. Sometimes finding the notes written by the involved lawyers, | could follow
how the leniency and settlement procedures function over the spectrum of cases.

Even in case the Courts annul a decision imposing a fine, the Commission often
amends or readopts its decision with the reinforced logic and calculation in order to
reimpose the fine. The ample examples with detailed reasonings stimulate theoretical
arguments on the frameworks of fine, which contribute to the administrative
accountability, predictability for business, and development of the competition rule for
the better EU market. The animated exchange between the Commission and the
Courts must be essential for them, which fascinates me.

While studying Japanese laws and cases, | used not to pay much attention to the
calculation process of fines in general but blindly accept the existing tendency in the
name of consistency. Whereas the Commission and EU Courts unquestionably

- 55 -



concern equal treatment among the addressees, they need not exaggerate their
consistency because the abundance of fining cases contributes to their accountability
through distinction among them with its delicacy of substantial reasoning. The follow-up
of decisions in relation with judgments on their appeals were no easy task but are now
fruitful in providing me arguments and perspectives on the liability and leniency

evaluation processes which are crucial for companies’ business.
(2) Judicial cases

In case an appeal is lodged against a Commission’s decision, the Court of Justice of
the EU (CJEU) will have a jurisdiction. As the components of CJEU, the General Court
is for fact-finding proceeding at first instance and the European Court of Justice (ECJ)
is the upper court on a point of law. For all that, not only the ECJ but also the General
Court publishes influential case-laws. It is like a climbing up mountains to follow the
peculiarly long sentences across the tens and hundreds of pages of each judicial
decision, in addition to Opinion of Advocate General, with keeping attention to their
differences. Because they demonstrate clear logic with detailed reasoning,
nevertheless, | feel free from concerns for ambiguous wordings and chicaneries, and |
could concentrate on the arguments with plenty of information.

To write a succinct memorandum in preparation for an expected ECJ judgment, |
struggled to grasp the difference among its relevant cases and to compress their facts
and frameworks to essentials. The focal point of the cases is evaluation of the state’s
preferential tax policy as to whether consisting illegal state aid or not, and the
seemingly similar cases have resulted in different treatments at the ECJ and the
General Court. In addition to the case-law framework of state aid on its selective
advantage, the issue involves many of exciting legal arguments such as the tax
sovereignty of the member states, the Commission’s burden of proof with the required
degree of reasoning, and the scope of the principle of equal treatment. Eventually the
long-awaited judgment made some clear notes on them, and now | feel a little sense of
accomplishment.

For another memorandum, concerning a public interest exemption from the restrictions
on state aid and public procurement, | skimmed too many cases and got confused at
difference in the facts of them. Notwithstanding the bitter taste of failure, | recollect the
cases as quite interesting, in relation to the existing guidelines and regulations, as they
form an intricate framework to restrain the exemption in actuality. Analysis of the legal
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framework recalled me what | learned at the courses of administrative laws in the light
of interpretation of frameworks formed by laws and administrative notices, which also
popped up at the FDI search with the Japanese Act.

Although | seldom used any particular knowledge of Japanese laws, this internship
certainly connected what | had learnt at school to the real practice, in terms of legal
thinking, framing perspectives and analytical skills.

IV. Reflections on the Internship experience

Through the work at the team, | absorbed practical_knowledge of rules, practice
themselves and professionalism in the field. At the same time, the internship provided
me an indispensable opportunity to learn about the virtues at a cosmopolitan
environment.

It is worth repeating that, dealing with multinational issues including the EU, the team
reflects the EU’s great diversity of nationalities and cultures, and its dynamism seems
one of the main drive for that lively atmosphere. Respect for the existing diversity may
now become a commonplace at every business, but as the EU often struggled for the
disintegrating aspect of the virtue, it is not just a cliché but more like a start point to
actualize an integrity of distinctive individuals into a team, a firm and an Union.

Linklaters embraces inclusiveness as an essential pillar of their value, and this is what
impressed me most through the stay at the office. Each person gave me a warm
welcome and always paid kind regards to me. Sometimes | happened to be in a group
chatting in French, but they naturally switched the talk into English and explained its
background to me without any hesitation. Even in English, | found myself at a marked
decline in speech after years of quarantine life, and often felt so awkward with myself
as if the language became something alien to me. The colleagues, however, always
kept listening to me with patience and | never felt
alienated from them.

In the autumn, | was so lucky to be invited to a
weekend event for associates of the office. Staying at
an ancient chateau in the Wallon area, | mingled with

people from other practice teams and enjoyed
workshops and games with each of them. With spectacular stories and discussions
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such as on litigation systems, the scale of capital market issues and troubles at private
trips, now | reminisce the warm and convivial atmosphere there. | had a real feeling
that the inclusive and communicative culture flourishes all over the office.

In the cutthroat world of business with a high turnover rate, | had assumed the lawyers
to be more like snobbish and egoistic elites. My colleagues looked too nice and kind to
be true, and | even suspected like it could be shrewd of them to show me every
courtesy. After all, my assumption of business lawyers was all false, at least here. The
colleagues are always cheerful and active in communication, and | never found
shobbish nor cynical attitude in them. As a matter of course they cannot be free from
pains and various negative feelings for the nature of their demanding tasks, but they
don’t get gripped by the stress. Rather, they keep being nice as if it is the only way they
work as a team and enjoy the workplace. With the office’s open-door policy, the two-
way exchange among such nice people naturally invigorates the proactive and
responsive culture and foster close and efficient collaborations as an integrated team.

The communicative mood also enables agile working in virtue of flexibility. Thanks to
the ubiquitous network, remote work does not interrupt their cooperation, and
individuals have a discretion to work from home in order to concentrate on each of their
own tasks in balance with private life. | was also impressed with the way they
appreciate other’s vacation and cover up one another. Such refreshment must be vital
for individuals, allowing the diversity of individual private lives, and benefit their
liveliness and proactiveness, which again enables them to care others. They often
have hectic days and | have seen people working hard until late night, but partners and
associates make efforts to share the table and show appreciation on the occasion of
shack breaks and social gatherings. It was quite comfortable for me to be in the team
and taught me a lot about how to work as a team.
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Everyone knows a comfortable working environment
increases productivity, but Linklaters distinctively sticks to
the fact. | referred to several virtues, which | have often
heard through the Linklaters global policy, like diversity,
inclusiveness, proactiveness, responsiveness, flexibility
and integrity. They have a great deal in common with the
ones embraced in the EU competition policy. Through the
internship, | realized how such virtues contribute toward
the competitiveness of the team.
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